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INTRODUCTION

Mandate
The mandate for this year’s trESS Think Tank report is worded in the following way:

‘The coordination of diverse social security systems of the Member States is bound to face various and
continuous challenges The conclusions of the Prague Conference celebrating the 50th anniversary of
the European Coordination of Social Security in 2009 provided for the constant need for discussion on
the on-going issues and adaptation of the rules to the changing legal and societal framework. While
the modernised rules (Regulation (EC) No 883/2004 and implementing Regulation (EC) No 987/2009)
were not yet into force at that time, a number of main challenges to come for these rules were
already identified.

In the reflection on the current and coming challenges for the EU coordination in the ten years
perspective from now, a variety of elements should not be forgotten. On the one hand, the possible
changes to the national legislation and structure of the national social security systems will regularly
imply consequences for the EU-wide coordination rules. On the other hand, the societal developments
and newly coming trends in mobility of EU citizens, including those resulting from the economic
context and from the situation of the market, will undoubtedly result in further evolution of the EU
coordination.

Objective

Based on the challenges identified in conclusions of the Prague Conference of 2009, the report will
identify the key challenges for coordination Regulations in the perspective of 2020 and how these
challenges impact on the coordination principles and propose broad solutions on how the existing
coordination rules could be best adapted to these challenges in order to respond to the objectives of
the Treaty.

It is expected that the analysis comprises different aspects of developments, trends and changes
which may generate those challenges — on the one hand, in the national law and structure of the
national social security systems, and on the other hand, in the society (such as creation of new
benefits or umbrella benefits, increased mobility for various reasons e.g. employment or family
reasons, available tools facilitating mobility, flexicurity and flex jobs, ageing society, economic
context, development of internal market and others).’

An explanation of our working method ... from the mandate to the report

The topic of this year’s trESS Think Tank report is indeed a challenge in itself. How should we
anticipate what the situation in 2020 will look like? It is nearly impossible to gain certainty on how
society, politics and social security in the Member States (how many?) will look like in seven years.
Naturally, there are some macro-economic and demographic assumptions which are very important
and reliable. For the rest of our fields of interest, for which no really usable prognoses are available,
we had to make our own assumptions. This did not exclude that we looked for some external input
on general, societal challenges that are expected to take place in the next years. Therefore, we held
discussions with sociological experts.

We took it for granted that the situation encountered today will prevail during the next years as well.

Therefore, the challenges already dealt with in the recent past (e.g. documented in the report on the
Prague Conference) served as guiding elements. We thus made future projections of the past
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developments. Nevertheless, we should never forget that new elements (e.g. immense oil
discoveries in Member States which today have economic problems, new health treatments which
dramatically reduce the costs of public health systems) could overthrow all our expectations and
change the assumptions profoundly. We also took various other sources into consideration, e.g.
proposals published on the homepage of the European Commission during the Single Market Month
from 23 September to 23 October 2013.

It was not feasible to cover all challenges and elements possible from a theoretical point of view. We
picked those which we thought to be the most interesting and important. Therefore, this report is
not exhaustive and does not cover all aspects. We also did not want to make a very detailed analysis
of all the challenges chosen, as this would have meant writing a book. Our intention was to give the
interested reader not a complex and very academic report this time, but a not too technical text that
should be easy to read.

As this report is not the first trESS text and as the third trESS phase will come to an end at the end of
this year, we also wanted to refer to existing trESS texts, on the one hand to avoid too many
duplication of ideas already produced, and on the other hand to guide the interested reader through
the already impressive amount of texts developed by the network (more than 1,750 pages). A list of
all the trESS texts published up until now can be found in the Annex.

This report is divided in two major parts. In the first one we have described the challenges and the
impact of these challenges on today’s coordination.

The challenges are always described in two ways. We first give a general overview of the broader
context in which these challenges are taking place. Secondly, we consider these challenges’ concrete
impact on the Regulations.

In the second part we have developed a package of proposals for changes and amendments of the
Regulations, some of them revolutionary and very broad, others quite technical and detailed.
Unfortunately, it is not possible to link each challenge to one solution as some of the broader
solutions can be a remedy to many challenges, while others are only tailored to one challenge. To
help the reader in finding the solution for a specific challenge we have inserted light grey tags as
guides between the two parts. It is not the objective of this report to provide concrete solutions to all
these general problems and challenges. We however found it appropriate to open the debate by
putting forward some general ideas that might be useful to be investigated and which also fit in with
some general lines of thought that might shed some new light on the new Regulation.

Finally, we would like to mention that this report is the product of four different authors who differ
in style and also in their approaches towards the different challenges. These authors all share a
common view on the challenges identified.

Naturally, the report builds the necessary bridges between these different parts. For the sake of
originality and also to show the different approaches which are possible, the different parts have not
been streamlined excessively. As a result, some aspects are dealt with under several chapters but
always from a different angle, which in our opinion gives the whole picture and helps to understand
the many different elements which can be considered when dealing with this topic.
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EXECUTIVE SUMMARY

Fifty-five years ago, one of the most important European legal instruments saw the light of day:
Regulation No. 3 on the coordination of social security schemes, later replaced by Regulations (EEC)
No. 1408/71 and 574/72 and, finally, replaced and modernised by Regulations (EC) No. 883/2004 and
987/2009, which are currently in force (hereafter called ‘the Coordination Regulations’ or simply ‘the
Regulations’). These aimed to contribute to the realisation of one of the fundamental principles
within the European Union: the free movement of persons.

Taking into account the wide variety of social security systems, a coordination of all these systems
was not an easy task. In the history of social security coordination, the Coordination Regulations had
to be adapted at several intervals. This was not only to integrate new systems in the different
enlargement phases of the European Union, but more essentially due to developments in the social
security systems of the Member States themselves.

Indeed, the changing societal environments in which social security systems were developing forced
the Regulation to modify its rules from time to time to be able to respond better to the need to
protect migrant persons. One of the basic problems of law is that it is most of the time developed as
a reaction to societal developments. Law follows reality or should follow it and is therefore often
forced to catch up with it.

It would be interesting to have a crystal ball and be able to predict further modifications, allowing the
law to better adapt itself to expected changes in reality. To some extent, this is also the task of the
2013 trESS Think Tank: looking for key challenges of the social security Coordination Regulations in
the perspective of 2020.

It is a fact that the coordination of the Member States' diverse social security systems is, just as it has
been the last 55 years, bound to face various and continuous challenges in the near future. In this
report, the Think Tank aimed at identifying some of these challenges that will force EU legislators to
adapt, modify and further modernise the Coordination Regulations. Looking at future developments,
certain assumptions are made. These assumptions were, however, not developed out of the blue,
but were based on lessons learnt in the past and on trends which we currently might already detect
on a national, but equally important, on an European level as well. Some of these challenges will not
come as a surprise. Others, we believe, need to be reflected upon. We should certainly not close our
eyes and just try to ignore them.

Adapting and modernising regulations is a cumbersome task. It will be more than a challenge for all
stakeholders involved. We believe that societal developments and the new environments in which
the European Union is developing today will require some brave decisions, as it cannot be excluded
that the challenges faced will perhaps even question some of the fundamental principles behind the
current system of the Coordination Regulations. It might be a good idea to already start this
reflection process.

It is true that the Coordination Regulations will in the first place be confronted with endogenous
developments, i.e. developments at Member State level. The Member States' welfare systems face
challenges such as new approaches towards the inclusion of people in the solidarity circle (residence
is a growing connecting factor), an often growing gap of benefit levels between Member States, new
ways to look at the prevention and compensation of social security risks (inclusion of activation
measures, benefits such as LTC benefits, new forms of statutory pension insurance.), and the
individualisation of social security. These are all elements which the provisions of the Coordination
Regulations have been confronted with and will in the future continue to be confronted with. Such
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developments not only ask for modifications in the personal and material field of the application of
the Coordination Regulations, but also affect some of the basic concepts like own and derived rights.
Not only developments directly related to social security, but also more general societal changes will
have an impact on the Coordination Regulations. The switch in ways that people live together and
new forms of partnerships, leaving behind the traditional family with a husband, a wife and two
children; and other demographic changes due to an ageing population further question the need for
a revision of the Coordination Regulations.

A significant issue in this respect is the currently growing interest on a national level in the fight
against abuse, fraud and error in the social security field. Although technical developments on a
national level, but also introduced on a European level, might contribute to making administrations
more efficient, so that the demand of putting more emphasis on the fight against fraud and error can
be better responded to, the Regulations do not contain a general prohibition on fraud or the abuse
of rights. Nationally, Member States are often balancing on a thin European line, asking for increased
European intervention. The further realisation of a full free movement will strengthen these needs.

Apart from these endogenous developments at Member State level, we can also find some
exogenous developments at EU level. Through various legal acts, the European Union has been
actively intervening in the different issues related to cross-border social security. The coordination of
these various instruments, often with different concepts of social security, as well as solutions to
cross-border issues make it absolutely necessary to look at the coordination of the different social
security coordination instruments themselves from a more European perspective. The Coordination
Regulations are no longer the only instrument that deals with the social protection of migrant
workers. Indeed, the Coordination Regulations do work within a wider environment of the European
Union, with a growing realisation of an internal market. This leads to globalisation and increased
migration, characterised by new patterns, including more temporary migrant workers and migration
by persons other than the traditional economically active migrant persons.

The dynamism of European integration has contributed to a Europe where the labour market
perspective has developed into an individual citizens-based perspective, with a growing union of
citizens looking for and claiming optimal social protection. The Coordination Regulations are
therefore confronted with a growing intrusion of fundamental principles of EU law such as the free
movement of workers, services and goods, European citizenship, and the protection of the
fundamental rights of human beings.

As a result of these challenges, it might have to be accepted that the Coordination Regulations,
although they still have a very important role to play in the social protection of migrant persons, are
no longer the only instruments. Different parallel coordination instruments are emerging from the
application of EU primary law.

All these challenges, which not only result from developments at national level but clearly also at
European level, not least because of a dynamic interpretation of EU law by the Court of Justice of the
European Union (CJEU), not only require a cosmetic adaptation of the current provisions of the
Regulations (by technical amendments such as extending the material field of application or
strengthening the individual rights). They also call for the start of a process of reflection on some of
the fundamental parameters behind 55 years of coordination. Developments at European level
necessitate looking ahead and starting a process of reflection that might lead to a reformulation and
even the replacement of some of the current parameters of coordination. This might put pressure on
some of these general principles like equal treatment, the export of benefits and determining the
applicable legislation. However, it better fits in with the new idea of European solidarity that
emerged some years ago and will be further elaborated, not least owing to the CJEU’s dynamic
interpretation. The most important challenge and need will indeed be to find a global, coherent
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approach, on the basis of the different European legal instruments aiming at protecting the migrant
worker, as well as the European citizen and deciding which countries will need to take prior
responsibility. This report wants to shed some light on the challenges and propose some solutions to
start this reflection process.

9/64



SHORT GUIDANCE THROUGH THE REPORT

As this report deals with many different aspects and is, consequently, longer than political papers
usually are, we have decided to include the following short ‘stand-alone’ guidance chapter to present
to the reader the main aspects of the report at a glance.

From the very beginning, the Coordination Regulations faced several challenges, and they will
continue to be challenged. This report wants to look for the key challenges of the social security
Coordination Regulations in the perspective of 2020. While some of these developments might lead
to technical, cosmetic modifications of the Regulations, others will require brave decisions, as it
cannot be excluded that the challenges faced will perhaps even question some of the fundamental
principles behind the current system of the Coordination Regulations.

Challenges may appear at several levels. At one level, the Coordination Regulations will be
confronted with endogenous developments, i.e. developments at Member State level. These
include:

e The inclusion of Member States’ often very different social security schemes, with their own
particularities (Bismarckian versus residence-based schemes; differences in benefit level and
financing methods), which are today confronted with a growing gap of benefit levels. These
differences may lead to tensions between the Member States.

e New ways to look at the prevention and compensation of social security risks in the Member
States (inclusion of activation measures, benefits such as long-term care (LTC) benefits, new
forms of statutory pension insurance, individualisation of social security etc).

e The lack of synchronisation between social security, taxation, labour law and schemes of
international organisations. The fact that only contributions and not taxation are coordinated
can lead to enormous differences in cross-border situations. Other EU instruments adopted
to tackle some of these problems do, however, not take away all these disadvantages.

e The changes in the way of living, family situation, aging population, dependency on LTC and
demographic evolutions.

e Technical developments, digitalisation, data exchange, new technological developments and
the dematerialisation of work.

Apart from these endogenous developments at Member State level, we can also find some
exogenous developments at EU level. These include:

e The different pieces of EU secondary legislation which, to a different extent, deal with the
cross-border application of the EU Member States’ social security systems, sometimes
leading to a lack of coherence and to legal uncertainty.

e The different territorial application of all these instruments.

e The burdensome and complicated process to modify the Coordination Regulations, not
allowing for quick reactions to societal developments.

Lastly, we are also confronted with some exogenous elements at global level which happen outside
the sphere of influence of a Member State, but which nevertheless have an influence on
coordination. Here we can refer to:

e The globalisation of the markets and interdependent economies leading to new human
resources strategies by multinational companies and networks. In addition, new patterns of
migration appear, including more temporary migrant workers and migration by persons
other than the traditional economically active migrant persons.
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e The dynamism of European integration contributing to a Europe where the labour market
perspective has developed into an individual citizens-based perspective, with a growing
union of citizens looking for and claiming optimal social protection.

After having described the general societal challenges and their impact on the Coordination
Regulations, this Think Tank report describes some possible remedies, taking into account certain
developments deduced from judgements of the CJEU. These solutions differ greatly, stretching from
more technical amendments of the existing parameters to more fundamental reforms of the
mechanism of coordination, including redefining some fundamental parameters. We can mention
the following remedies which should be seen as a starting point for a wider debate:

e Changing the personal scope of application of the Coordination Regulations by a revision of
the principle of priority between derived and own rights and strengthening individual rights.

e Adapting the Coordination Regulations’ material scope of application to get rid of the
systematic differences between Member States. This could include defining LTC benefits and
drawing the boundary between these benefits and other benefits of social security; lifting
the restriction to statutory schemes; including social assistance schemes and introducing
specific rules for activation measures throughout all risks.

e A stronger and more harmonised coordination of social security schemes worldwide through
‘exporting’ the coordination mechanism of the Coordination Regulations worldwide.

e Redefining the basic principle of equal treatment, on a cross-border level (a real and
sufficient link with a Member State as a condition for equal treatment to apply) as well as on
a national level (lifting the requirement of a cross-border element solving this issue of
reverse discrimination).

e Introducing a European solidarity mechanism into the Coordination Regulations to achieve
more transparency and a rethinking of the distribution of reimbursement rates as well as
aiming for a more realistic and fairer burden sharing resulting from coordination.

e Changing the system of determining the applicable legislation to make sure that the
applicable legislation is that of the State of the activity’s centre of interest (the activity’s
closest link) and to avoid that the applicable legislation changes too much over a short period
of time.

e Introducing the principle of the closest link as developed by the CJEU throughout all aspects
of the Coordinating Regulations, allowing a better combination of the rules on the free
movement of workers with the internal market principles and European citizenship, and in
order to better balance out the interests of the different stakeholders of the Coordination
Regulations.

e Making the Coordinating Regulations a more guiding and strict instrument, among others by
changing the institutional decision-making process to speed up the revision process and to
strengthen the role of the Administrative Commission.

e Bringing all EU instruments that deal with the coordination of social security under one roof.
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PARTI
CHANGES CREATING CHALLENGES FOR THE EXISTING WAY OF COORDINATION

A. Endogenous developments at Member State level

This chapter will deal with those developments which have their source at Member State level. The
challenges identified range from those that stem from the differences between the national systems
to those that stem from changes in society and technical developments. These all have an impact not
only on the situation in the Member States concerned but also on coordination.

1. A challenge that already existed in the past (differences in persons covered and
benefit levels)
a. Description

The long history of the Regulations is characterised by a long process of adapting to or
accommodating the social security systems of all current Member States with their particularities,
taking into account the big differences between them.

A lot has already been written on the development of social security schemes in Europe. For the sake
of completeness, we only want to mention the main issues of this subject in brief. Without any
doubt, the systems in today’s 28 Member States differ considerably concerning the philosophy
behind them (especially with regard to the questions which persons are covered by the scheme, how
the schemes are financed, or under what conditions benefits can be claimed). From a historical
perspective these differences started gradually. The first six founding members of the EU had quite
homogenous schemes (as a rule based on the principle that only the active population could gain
individual rights (and had to contribute for that by means of contributions from the gainful income)
while the ‘rest’ of the population had to rely on derived rights (‘Bismarckian’ schemes)). However,
we must not forget that already during this founding period, there was not only one way to social
security across these six Member States. As an example we would like to refer to family benefits,
which in one Member State covered only the active population based on the Bismarckian philosophy,
while in the other Member States coverage was meant for all residents (a differentiation which could
long afterwards still be seen in Article 76 (1) of Regulation (EEC) No. 1408/71 and Article 10 of
Regulation (EEC) No. 574/72).

This changed dramatically with the entry of Denmark, Ireland and the UK, as these new Member
States’ social security schemes are much more focused on residence-based coverage. Especially the
accession of the other two Scandinavian countries, i.e. Finland and Sweden, add clear examples of
schemes based on that philosophy. Furthermore, with the entry of the Middle and South Eastern
European states into the EU a new group of social security schemes (‘formerly described as having a
communist approach to social security’) joined. In these schemes, fundamental reform was still being
implemented, coming from an approach towards social security which was dominant in these
countries after World War Il until the change to modern democratic states (based on the philosophy
that it is the task of the state to provide for a universal coverage against the basic risks for all citizens)
and changing sometimes towards purely market-orientated approaches (e.g. changing from pay-as-
you-go to fully funded pension schemes).

Whereas differences are already striking enough on the benefit side, on the financing side they are

even much more noticeable. Tax-financed schemes are clearly distinguishable from contribution-
based schemes. While in the latter scheme the relationship between the way of financing and the
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benefits accrued are clear and very often transparent, there is usually no such relationship in the
former scheme.

These differences are deepened by the impact of the economic situation. Especially since the last
rounds of accession there are remarkable gaps between the living standards of some Member
States. This is due to different wage levels, which also result in different benefit levels. The Austrian
minimum pension could serve as an example here. In Austria, the minimum pension amounts to
more than € 800 a month for a single person, whereas in one of Austria’s neighbours the average
pension does not reach half of that amount. These differences are aggravated by the economic crisis,
which forced some Member States to restructure their social security schemes in such a way that
sometimes benefit levels had to be reduced. This leads — in the worst case — to a situation where the
population no longer has confidence in the ability of national schemes to cope with all the
contingencies of daily live. An example of this is the new CJEU case Petru (C-268/13) (as the patient
who had to undergo a complex operation saw his live endangered when this operation was carried
out in his home State due to a lack of the necessary medicine and medical equipment — although the
knowledge and experience of the medical personnel corresponds to European standards). This
aspect is also dealt with from different angles in Chapter C.

b. Impact on the Regulations

A comparison of the development of the Regulations with the changes in the national schemes
covered clearly shows that the Regulations have not taken these differences between Member
States and developments into account. From Regulations Nos 3 and 4 to Regulations (EEC) Nos
1408/71 and 574/72, to Regulation (EC) Nos 883/2004 and 987/2009, the fundamental principles
have not changed — they still largely rely on the Bismarckian concept. As an example, reference
could be made to the chapter on sickness benefits, which still makes the distinction between insured
persons’ own rights and family members’ derived rights. In the event of conflicting rights, those
based on residence (individual rights) are considered weaker than derived rights (Article 32 (1) and
(2) of Regulation (EC) No. 883/2004). This is totally contrary to the philosophy and understanding in
residence-based schemes (which already represent a major part of all the health care schemes of the
28 Member States).

Let us give an example of this conflict.

Consider, for instance, a resident who is the non-active partner of a person employed in another
Member State. If the whole resident population is covered against the risk of sickness, it is — from
the individual’s but also from the institution’s point of view — very difficult to understand why this
resident has to ask for the authorisation for planned treatment in another Member State from the
foreign institution of the State where the partner is insured due to Article 20 (3) of Regulation (EC)
No. 883/2004, while all other residents can ask their locally competent institutions for that
authorisation. The Regulations thus lead to misunderstandings and are not well received by the
population and institutions of Member States with residence-based schemes. The same for example
applies in relation to child care benefits. Although in nearly all Member States these benefits are
granted on an individual basis (to the person taki