Editorial
Dear trESS friends,
It is with great pleasure that I present to you our ﬁnal trESS e‐NewsleƩer of the year 2013. At the same Ɵme, I present
this newsleƩer with a mixed feeling of great pride and some sadness, as it also announces the end of an era. Indeed, this
newsleƩer will be the last one labelled under the ‘trESS network’. As our project comes to an end in 2013 aŌer an
interesƟng and inspiring journey of as much as nine years, the trESS newsleƩer will as such disappear. However, as of
January 2014, trESS will be replaced by a broader project called ‘FreSsco’. FreSsco will be a completely ‘fresh’ project,
merging content‐wise the trESS network on EU social security coordinaƟon with the Free Movement of Workers
network. According to a common saying, one plus one oŌen equals three. This new project therefore promises to bring
us very challenging and sƟmulaƟng Ɵmes. We already warmly invite you to conƟnue following our acƟviƟes.
As to the last acƟviƟes of the trESS project, we can announce that our analyƟcal work will be available on the trESS website within the
coming days. It is our pleasure to publish our European report (on the implementaƟon of RegulaƟons 883/2004 and 987/2009 in the
Member States), our Think Tank report (on the future of social security coordinaƟon) and our AnalyƟcal study (an assessment of speciﬁc
proposals for amendment of the RegulaƟons) for your informaƟon. In addiƟon, we considered it the appropriate Ɵme to present to you
some of the network’s achievements from the very beginning in 2005 unƟl now. This newsleƩer also features news from the European
Commission. We would like to draw your aƩenƟon to the publicaƟon of a policy paper from the Commission on the free movement of
persons within the EU and the acƟons that need to be taken going forward. As to the acƟviƟes of the European Court of JusƟce, no new
cases on EU social security coordinaƟon were decided since our last newsleƩer. InteracƟng with the European Commission, Mr Albrecht
Oƫng and Mr Andrea PonƟroli were prepared to share some thoughts on the impact of mobile economically non‐acƟve EU ciƟzens on the
Member States’ social security systems. They have been enthused by recent case law and by the latest public debate on this poliƟcally
sensiƟve topic, which led them to a thought‐provoking interview with trESS. Finally, we present to you an EU wide selecƟon of academic
publicaƟons on EU social security coordinaƟon in our ‘SSC Literature Corner’.
I wish you a very pleasant read and I’m looking forward to addressing you again under the new FreSsco project.
Merry Christmas and a Happy New Year! Kind regards, Yves Jorens Project Director
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News from trESS > some trESS 2005‐2013 achievements

InformaƟon
Sharing

28 trESS e‐NewsleƩers for 3.781 subscribers
5 website versions
RegulaƟons 1408/71 and 883/2004 Database (+ related CJEU case law and AC decisions)
E‐learning module (with 70 keywords and 190 quesƟons and answers)
Database of naƟonal case law and bibliographies
Website news secƟon on new EU legislaƟon and case law
Ca 10.600 pages of trESS reports published on the website
554 subscribers to the trESS LinkedIn Group

ReporƟng

8.908 pages of NaƟonal reports
913 pages of European reports
521 pages of Think Tank reports (since 2008)
258 pages of AnalyƟcal study (since 2011)
An increasing reliance on trESS for ad hoc analyƟcal support to the EC

Networking

From 25 to 32 countries involved
Ca 200 trESS seminars
NaƟonal, bilateral and mulƟlateral seminars
2.225 subscribers to the trESS website contact database

News from trESS > Hot topics on trESS LinkedIn
As As announced, the diﬀerent analyƟcal reports to be delivered to the European Commission will be published on the trESS website. Two
reports deal with the development of EU social security coordinaƟon towards 2020 and with an analysis of several speciﬁc proposals for
amendments. A third report is the two‐yearly European report providing you with the most recent overview of implementaƟon issues in the
ﬁeld of social security coordinaƟon.

News from trESS > from trESS to FreSsco
At this stage, we are not able to share a lot on how the new project FreSsco and its acƟviƟes will look like, as we are preparing to get
everything on track and roll it out. What we can conﬁrm, is that the trESS newsleƩer will be replaced by a brand
new FreSsco newsleƩer, which will deal with both social security coordinaƟon and the free movement of workers. The current trESS website
will be kept online during a transiƟon period. The informaƟon tools such as the RegulaƟons database and the A‐Z to coordinaƟon will
gradually be moved to the European Commission’s website and/or a new FreSsco plaƞorm. Anyhow, the trESS homepage will keep you
informed on these developments and guide you to the tools’ new locaƟon(s).
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Inside the European Commission > some reﬂecƟons on the posƟng of workers in
the EU
Mr Albrecht Oƫng works as a legal oﬃcer in the Unit B.4 ‘Free movement of workers and coordinaƟon of social
security systems’ of DG Employment, Social Aﬀairs and Inclusion. Mr Andrea PonƟroli is a policy oﬃcer in charge of
communicaƟon in the Unit. We found them prepared to give us some background informaƟon about the recent
public debate with regard to the impact of mobile economically non‐acƟve European ciƟzens and their families on
the social security systems of the Member States.
trESS: Gentlemen, thanks a lot for your Ɵme. We are talking about the free movement of EU ciƟzens, which is
broader than the free movement of workers. RegulaƟon 883/2004 serves to support the free movement of all
mobile EU ciƟzens and their families. Who’s included besides workers and what is the diﬀerence with the personal
scope of the former RegulaƟon 1408/71?
Albrecht Oƫng (AO): Free movement of persons is one of the four fundamental principles of European Union. Originally, in the founding
Treaty of Rome, free movement related only to workers. But since the Treaty of Maastricht, i.e. since 1993, this right has been extended to
all EU ciƟzens irrespecƟve of their economic status.
The same applies to the EU RegulaƟons on the CoordinaƟon of Social Security Systems. Originally, they covered only workers and the
members of their family, but their personal scope has gradually been extended to cover all self‐employed persons, civil servants, and
students. Since June 2003, their scope was even extended by a separate RegulaƟon to third‐country naƟonals moving within the European
Union.
As of 1 May 2010, the new RegulaƟons 883/2004 and 987/2009 entered into force. They cover all insured persons
irrespecƟve of whether they are economically acƟve or not. This is only a logic consequence of the gradual extension
of the right to free movement to all EU ciƟzens. The RegulaƟons ensure that all EU ciƟzens have a right to work,
study, travel and reƟre in any EU Member State without missing out on their social security rights.
trESS: When talking about mobile economically non‐acƟve EU ciƟzens and their families, one should ﬁrst know who
these ‘economically non‐acƟve EU ciƟzens’ are. Is there a deﬁniƟon or further explanaƟon of this concept?
(AO): As already explained, the new RegulaƟons no longer refer to workers or self‐employed persons, but only to
insured persons. However, their economic status sƟll plays a role – not in terms of coverage, but in terms of
applicable legislaƟon, which is determined either by reference to the country of employment or the country of
residence. The RegulaƟons are built on the basic principle that employed and self‐employed persons are covered by the legislaƟon of the
country of employment, i.e. the lex loci laboris, while inacƟve persons are covered by the legislaƟon of the country of residence which is
commonly referred to as lex domicilii.
Andrea PonƟroli (AP): I would like to underline that the term ‘economically non‐acƟve EU ciƟzens’ can be understood in diﬀerent ways. For
instance, some people disƟnguish between inacƟve and non‐acƟve persons, the laƩer term being understood as comprising persons who did
not exercise an acƟvity before they became inacƟve. There is some confusion on these terms in the poliƟcal debate. Allow me to give you a
recent example: when the Commission published an independent report about the impact of non‐acƟve mobile EU ciƟzens on the welfare
system of host Member States, the term was used in a very broad sense including students, reƟred persons, jobseekers and inacƟve family
members. Some media reported, however, that all ‘non‐acƟve’ mobile EU ciƟzens were unemployed and beneﬁƟng from unemployment
beneﬁts. This was false, of course. In fact, non‐acƟve persons not only include students, reƟred persons and inacƟve family members in
addiƟon to jobseekers, but also most non‐acƟve persons are living in a household with at least one member in employment.
trESS: Let’s immediately touch upon a very sensiƟve point in this discussion. In several Member States, the fear for ‘beneﬁt tourism’ or
‘social tourism’ within the EU has grown the past few years. Is there any evidence that this fear is jusƟﬁed? Are there any ﬁgures or
staƟsƟcs?
(AO): That is indeed a very sensiƟve issue. To be clear from the start: the RegulaƟons also cover tourists, for instance when they need health
care while travelling in another Member State….
(AP – with a laugh): Indeed Albrecht. However, the ‘beneﬁt tourism’ referred to in the media and in poliƟcal debates concerns the idea that
mobile EU ciƟzens move to another state to beneﬁt from more generous welfare systems. This is contradicted by independent studies, which
conﬁrm, on the contrary, that the main reason by far for EU ciƟzens to move to another state is work related, and that mobile EU ciƟzens are
generally more likely to be economically acƟve, and less likely to beneﬁt from social beneﬁts, than naƟonals of host states. trESS: The
concerns in the Member States do not only relate to the social security systems, but to the welfare systems in general, including social
assistance. How can one disƟnguish social security from social assistance?
(AO): The RegulaƟons only coordinate social security schemes. Social and medical assistance are not covered. However, the disƟncƟon is not
always very clear and there is a large grey zone of mixed‐type beneﬁts which are hybrid in nature. Many beneﬁts are tax‐ﬁnanced and
means‐tested, like classic social assistance beneﬁts, but they are also linked to one of the speciﬁc risks dealt with by the CoordinaƟon
RegulaƟon. For instance, some countries pay social pensions in case of old‐age or invalidity, special jobseekers’ allowances in case of
unemployment, special beneﬁts for disabled people etc. Those beneﬁts provide for supplementary, subsƟtute or ancillary coverage against
one of the risks covered by a branch of social security, but at the same Ɵme they are also intended to guarantee the persons concerned a
minimum subsistence income. Those special non‐contributory beneﬁts are also covered by the CoordinaƟon RegulaƟons, but they are not
subject to exportaƟon, which means they do not have to be paid to persons who no longer reside in the competent State.
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Inside the European Commission > some reﬂecƟons on the posƟng of workers in
the EU
trESS: OK, so you are telling us that social assistance is not covered by RegulaƟon 883/2004, unless it speciﬁcally relates to one of the
social security risks which the RegulaƟons are dealing with. However, also Residence DirecƟve 2004/38 contains a noƟon of ‘social
assistance’, e.g. where it provides that a host country is not obliged to grant social assistance to economically non‐acƟve persons during
the ﬁrst three months of residence. Is it idenƟcal to what we understand as social assistance that is excluded from the material scope of
RegulaƟon 883/2004? And what is the status of the mixed‐type beneﬁts you just menƟoned?
(AO): This is indeed a very controversial issue. The amazing fact is that both instruments, i.e. RegulaƟon 883/2004 and Residence DirecƟve
2004/38, were adopted on the same date in April 2004, but were discussed separately because they pursue a diﬀerent purpose. The main
objecƟve of RegulaƟon 883/2004 is to ensure that insured persons do not lose their social security rights and their social security protecƟon
when moving to another Member State. The main purpose of DirecƟve 2004/38 is to strengthen and simplify the exercise of the right to free
movement. In a nutshell: the RegulaƟon deals with the right to social security, the DirecƟve with the right to residence in another Member
State. However, the DirecƟve confers a right to reside aŌer three months only to those EU ciƟzens who are either workers or self‐employed
persons or have suﬃcient resources including comprehensive sickness insurance cover for themselves and their family members, so that
they do not become a burden on the social assistance system of the host Member State.
(AP): Well, and this is exactly where the problem starts. What applies if an inacƟve person moves to another Member State and relies on the
principle of equal treatment contained in the RegulaƟon in order to claim welfare beneﬁts? Under the RegulaƟon, everybody is enƟtled to
equal treatment also with regard to access to the special non‐contributory beneﬁts once they have moved to another Member State. Can he
or she do so under European law or can such a grant be made condiƟonal on a legal right to reside? In other words: can a non‐acƟve EU
migrant move his or her residence to another Member State and immediately claim welfare beneﬁts in the host country?
(AO): Indeed, when an EU ciƟzen moves his or her residence – being understood as factual residence, not legal residence – to another
Member State, he or she can rely on the provisions of the RegulaƟon which sƟpulates that in such a situaƟon, the lex domicilii, that is the
legislaƟon of the place of residence, should apply.
trESS: Residence is clearly a crucial concept for the coordinaƟon of social security systems within the EU. What exactly does that mean?
(AO): We have to disƟnguish between temporary residence and habitual residence. You establish your temporary residence in another
country as soon as you travel to another country only temporarily. Such a temporary stay does not change the applicable legislaƟon. But if
you move your centre of interest – that is your habitual residence – to another Member State, then the legislaƟon of the new host State
becomes applicable.
trESS: We understand that welfare beneﬁts can only be claimed from the country where a person habitually resides. What is the
Commission doing in order to clarify this important concept of habitual residence?
(AO): We already have a deﬁniƟon in implemenƟng RegulaƟon 987/2009, which lists some elements in order to determine the centre of
interest of a person in case of doubt. This not only depends on the duraƟon and conƟnuity of presence in a Member State, but also on the
housing and family situaƟon. To give you an example: when I started to work with the Commission, I originally stayed with a colleague and
commuted to my family home every weekend. During this iniƟal period, my habitual residence was clearly sƟll in Germany. In August,
however, we sold our house and my wife moved with me to Belgium. It was only from this moment on that we also moved our habitual
residence, i.e. our centre of interest to Belgium. We now have our home in a rented house near Brussels and I no longer commute to
Germany.
(AP): Albrecht, I think your situaƟon is rather clear, but this is not always the case. For this reason, an Ad‐hoc group has been established by
the AdministraƟve Commission for the CoordinaƟon of Social Security Systems, which submiƩed its report this spring.
(AO): Indeed, the report also contains some pracƟcal examples, although, of course, it cannot solve all criƟcal cases. There is simply no quick
and dirty criterion. In case of doubt, the habitual residence has to be established by an overall assessment of all (emphasis) relevant facts.
However, the report highlights some important principles, such as: there can only be one place of residence under the RegulaƟon, and this
has to be determined by using only the criteria contained in the RegulaƟon. This unique European concept of residence applies to all
chapters of the RegulaƟon. However, the Member States may in principle include in their naƟonal legislaƟon addiƟonal condiƟons for
enƟtlement to a speciﬁc beneﬁt or cover in a parƟcular social security scheme as long as these criteria are compaƟble with EU law.
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Inside the European Commission > some reﬂecƟons on the posƟng of workers in
the EU
trESS: With regard to the enƟtlement to both social assistance and social security beneﬁts, the CJEU has referred on many occasions to the
requirement for an EU ciƟzen to have a ‘suﬃciently close link’ with a Member State. How does this inﬂuence the debate on economically
non‐acƟve EU ciƟzens’ access to the Member States’ welfare systems?
(AO): This is a highly interesƟng idea which had been put forward in the 2008 trESS Think Tank Report on the relaƟonship and interac
between the CoordinaƟon RegulaƟons and Residence DirecƟve 2004/38. This idea also came up in this year’s Think Thank report on the
CoordinaƟon RegulaƟons in the perspecƟve of 2020. However, we are not in 2020 yet, and I have to admit that the ad‐Hoc group did not
discuss this new concept. I think, however, that this idea is worth being developed further. The Secretariat of the AdministraƟve Commission
intends to put it on the agenda for further discussion in the course of next year.
trESS: The Commission recently published a CommunicaƟon named ‘Free movement of EU ciƟzens and their families: ﬁve acƟons to make a
diﬀerence’. Can you brieﬂy explain which acƟons will be taken?
(AP): The communicaƟon adopted by the Commission on 25 November provides ﬁrst of all an analysis of the right to free movement and
the legal situaƟon concerning the rights of mobile EU ciƟzens. It also deals with the impact that the right of free movement has on the
welfare systems of host Member States. Amongst other things, the communicaƟon conﬁrms that most EU ciƟzens moving to another
Member State do so to work, that they are likely to be more economically acƟve than naƟonals and less likely to claim social beneﬁts and
that, in general, EU mobile ciƟzens tend to be net contributors to the costs of public services they use in the host Member State. The
communicaƟon then announces ﬁve concrete acƟons to help naƟonal and local authoriƟes to eﬀecƟvely apply EU free movement rules and
use available funds on the ground. These acƟons are: helping naƟonal authoriƟes in ﬁghƟng marriages of convenience; clarifying the
habitual residence test (as explained before by Albrecht); addressing social inclusion challenges; promoƟng the exchange of best prac
amongst local authoriƟes; and ensuring the applicaƟon of EU free movement rules on the ground.
trESS: How exactly will the Commission help naƟonal and local authoriƟes in this area?
(AP): The ﬁve acƟons foresee a number of iniƟaƟves designed to support naƟonal and local authoriƟes. For instance, in addiƟon to the work
done by the Commission together with Member States to clarify the ‘habitual residence test’ menƟoned above, when it comes to addressing
social inclusion challenges, the Commission will help Member States to use more the European Social Fund (ESF) in order to tackle social
inclusion, by allocaƟng at least 20% of the ESF funds to promoƟng social inclusion and combaƟng poverty. Also, to promote the exchange of
best pracƟces amongst local authoriƟes, the Commission is ﬁnalising a study evaluaƟng the impact of free movement in six major ciƟes, and
will invite mayors in February next year to discuss challenges and idenƟfy and exchange best pracƟces. Finally, to ensure that EU free
movement rules are applied on the ground, an online training module will be set up next year to help staﬀ in local authori
understanding and applying these rules – in fact, today, 47% of EU ciƟzens say that the problems they encounter when they go and live in
another EU country are due to the fact that oﬃcials in local administraƟons are not suﬃciently familiar with EU ciƟzens’ free movement
rights.
trESS: Thank you, gentlemen!
(AO): My pleasure. Talking to trESS is always entertaining.
(AP): Thank you for those very interesƟng quesƟons, which also oﬀer an opportunity for us to clarify a number of complicated issues.
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News from the Commission > Pensions: Commission welcomes OECD report on
value of recent reforms to face future challenges
Recent reforms of pension systems have helped to contain the rise in future cost resulƟng from ageing
populaƟons and increasing life expectancy. These are the ﬁndings of the new OECD report Pensions at
a Glance 2013. The study presented in Brussels conﬁrms the European Commission's
recommendaƟons set out in the February 2012 White Paper on adequate, safe and sustainable
pensions.
Governments now need to do more to encourage people to work longer and save more for their
reƟrement to ensure that beneﬁts are adequate enough to prevent poverty and maintain living
standards in old age. Policy acƟon is also needed to limit rises in inequality among reƟrees and to
avoid pensioner poverty.
Working longer
According to the report, most OECD countries will have pensionable ages for both women and men of at least 67 years by 2050. From
current levels this implies an average increase of 3.5 years for men and 4.5 years for women.
Lower earnings
When looking to the eﬀects of reforms on replacement rates aŌer a full career:
low earners would receive around 70% of their former earnings in pension beneﬁts;
middle earners would receive about 54% and thus face a larger drop in their living standards;
high earners would receive only about 48% but many of these would be less vulnerable due to higher personal savings, including in
the form of owner occupier housing.
InequaliƟes
The report shows how unequally the wealth of reƟrees is distributed. Diﬀerences in homeownership and ﬁnancial wealth exacerbate the
inequality in the distribuƟon of income from pensions. Beyond the social divide there is a marked gender divide in pension income, housing
and ﬁnancial wealth.

News from the Commission > Free movement of people: ﬁve acƟons to beneﬁt
ciƟzens, growth and employment in the EU
The joint responsibility of Member States and the EU insƟtuƟons to uphold EU ciƟzens' rights to live and work in another EU country is
underlined in a policy paper just adopted by the European Commission.
The Commission's paper outlines ﬁve concrete acƟons to help naƟonal and local authoriƟes to:
Fight marriages of convenience: the Commission will help naƟonal authoriƟes implement EU rules which allow them to ﬁght
potenƟal abuses of the right to free movement by preparing a Handbook on addressing marriages of convenience.
Apply EU social security coordinaƟon rules: the Commission is working closely with the Member States to clarify the 'habitual
residence test' used in the EU rules on social security coordinaƟon (RegulaƟon 883/2004/EC) in a pracƟcal guide that will be
produced by the end of 2013.
Address social inclusion challenges: help Member States further use the European Social Fund to tackle social inclusion.
Promote the exchange of best pracƟces amongst local authoriƟes.
Ensure the applicaƟon of EU free movement rules on the ground: the Commission will also set up by the end of 2014, in
cooperaƟon with Member States, an online training module to help staﬀ in local authoriƟes fully understand and apply free
movement rights of EU ciƟzens.
The CommunicaƟon analyses the impact of mobile EU ciƟzens on the welfare systems of host Member
States. The factual evidence overwhelmingly suggests that most EU ciƟzens moving to another
Member State do so to work. They are more likely to be economically acƟve than naƟonals and less
likely to claim social beneﬁts.
In fact, the percentage of mobile EU ciƟzens who receive beneﬁts is relaƟvely low, compared to
Member States' own naƟonals and non‐EU naƟonals. In most Member States mobile EU ciƟzens are
net contributors to the host country's welfare system.
With over 14 million EU ciƟzens resident in another Member State, free movement – or the ability to
live, work and study anywhere in the Union – is the EU right most cherished by Europeans. EU workers
have been beneﬁƫng from this right since the dawn of the European Union, with the principle enshrined in the ﬁrst European Treaty of
Rome in 1957.
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News from the Commission > Commission refers Finland to Court for restricƟng
rights of workers from other EU countries
The European Commission has decided to refer Finland to the EU’s Court of JusƟce for requiring
workers applying for unemployment beneﬁts to have worked in Finland for at least four weeks (or four
months of self‐employment) as a condiƟon to take into account periods of unemployment insurance
paid in another EU country. This requirement discriminates against workers from other EU countries
and is in breach of EU law to ensure free movement of workers.
Under EU rules on the coordinaƟon of social security schemes to facilitate the free movement of
workers, EU countries have to take into account periods of social security insurance paid in other EU
countries as though they were periods completed under their own legislaƟon. This principle ensures
that workers exercising their right to free movement are not deprived of social security advantages to
which they would have been enƟtled if they had spent their working life in only one EU country.
These rules are laid down in ArƟcle 48(a) of the Treaty on the FuncƟoning of the European Union and speciﬁed for the purpose of
unemployment insurance in ArƟcle 61 of RegulaƟon (EC) No 883/2004.
Under the RegulaƟon, EU countries are obliged to apply this principle for unemployment beneﬁts as soon as the worker concerned joins the
unemployment insurance scheme of the competent EU country. However, in Finland it is only applied if the worker has worked in Finland,
immediately before becoming unemployed, for four weeks as an employee or four months as self‐employed.
This addiƟonal requirement aﬀects essenƟally workers from other EU countries, because workers with the same employment record who
have completed their periods of insurance in Finland do not have to fulﬁl this addiƟonal condiƟon in order to get their employment and
insurance record recognised by the Finnish unemployment insurance scheme.
The Commission requested Finland to end this discriminaƟon against workers from other Member States in its reasoned opinion of 30 May
2013, but the Finnish authoriƟes have refused to take appropriate measures to comply.
See www.ec.europa.eu/social
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