Editorial
Dear trESS friends,
It is with pleasure that I present to you our October trESS e‐newsleƩer. Approaching the end of 2012, we are happy to
inform you about our project and about the latest developments in the ﬁeld of EU social security coordinaƟon.
As to the acƟviƟes of the project, all the planned trESS 2012 seminars have already taken place and, to our great delight,
these seminars were all considered very instrucƟve and fruiƞul. At the same Ɵme and as usual, diﬀerent reports will be
ﬁnalised in the coming weeks under the reporƟng and analyƟcal branch of the project. Two of these reports (‘The
coordinaƟon of unemployment beneﬁts’ and ‘The coordinaƟon of beneﬁts with acƟvaƟon measures’) will be presented
at the coming December meeƟng of the AdministraƟve Commission. You will ﬁnd the fruit of this work on our website.
New topics for reports in 2013 are already on the radar. We would also like to remind you to take a look at our renewed
website and to keep inviƟng your colleagues to join our social media plaƞorms if they are interested in EU social security coordinaƟon.
This newsleƩer also features a lot of news from the Commission, predominantly with regard to several seminars and conferences related to
the topic of social security coordinaƟon. As to the acƟviƟes of the European Court of JusƟce, we can oﬀer you a summary of two recent ECJ
cases. Both cases deal with the determinaƟon of the applicable legislaƟon and in both of them the ECJ gives preference to the real factual
situaƟon of the migrant workers concerned as opposed to legislaƟve or contractual ﬁcƟons.
Taking a look inside the walls of the European Commission, Ms Marzena Matyja was prepared to talk to us about the most recent
developments with regard to the coordinaƟon of health care. It is striking how many collateral topics have to be dealt with in that domain,
for instance the implementaƟon of the PaƟent Mobility DirecƟve or the coordinaƟon of long‐term care.
Finally, we are proud to present to you our new Social Security CoordinaƟon Literature Corner, the ‘SSC Literature Corner’, as a new secƟon
in the trESS e‐newsleƩer. In this secƟon, we will provide you a selecƟon of recent publicaƟons in the ﬁeld of social security coordinaƟon. This
will ensure you are always up to date on academia’s view on several related topics.
I wish you a very pleasant read and I am looking forward to addressing you again in our next and last newsleƩer of 2012.
Kind regards,
Yves Jorens
Project Director
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News from trESS > trESS analyƟcal work
At this stage, the diﬀerent reports (on long‐term care, on acƟvaƟon measures and on unemployment beneﬁts) to be delivered to the
European Commission are in their ﬁnalising phase. The reports on long‐term care and
unemployment are part of the agenda of the Commission as they will open the debate
on the potenƟal amendment of the RegulaƟons in these areas. Both will be presented
at the December meeƟng of the AdministraƟve Commission and will inspire the
discussions there as well as in Council. As usual, the texts will be published on the
trESS website by the end of the year.
We will further inform you on the above in our December 2012 newsleƩer. In that
ediƟon, we will also be able to present to you the new analyƟcal topics for 2013. As
under this third ediƟon of the trESS project, we switch between themaƟc reports and
European reports every year, 2013 certainly promises to bring a new European report.
The European report takes stock of the problems and issues that arise in the Member
States with regard to the applicaƟon of the coordinaƟon regulaƟons as a whole. The topics for the other analyƟcal branches of the project
are to be ﬁxed very soon.

News from trESS > trESS social media and website
The trESS LinkedIn Group already brings over 300 people together, producing a lot of interesƟng discussion on the coordinaƟon of social
security in the EU. To give you an idea of the topics discussed, please take a look at this overview:
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Inside the Commission: the state of aﬀairs in cross‐border health care
Ms Marzena Matyja is a Legal Oﬃcer in the Unit ‘Free movement of workers and coordinaƟon of social security
systems’ of DG Employment, Social Aﬀairs and Inclusion. She took up this responsibility a year ago. Before, she
dealt with migraƟon maƩers in DG Home Aﬀairs of the Commission and in the public sector in Poland. She was
prepared to provide us with insight into current quesƟons regarding cross‐border health care.
trESS: Marzena, thank you for your Ɵme. Health is a policy subject that always ranks very high on the poliƟcal
agenda as it literally touches upon everyone’s life. Can you ﬁrst clarify why the coordinaƟon of sickness
beneﬁts is an important topic for the daily life of every mobile ciƟzen?
Marzena Matyja (MM): This area is parƟcularly sensiƟve as any person can face health problems at any Ɵme. With an increasing number of
EU ciƟzens moving around Europe frequently, whether for work, study, holidays, reƟrement, or purely with a purpose of receiving medical
treatment in another country, they have to be conﬁdent that they are not leŌ without health care coverage. EU rules on coordinaƟon of
sickness beneﬁts enable these mobile ciƟzens to access medical care abroad, whether it's planned or occasional, and to ensure the ﬁnancial
coverage of this health care. Since the health care systems diﬀer signiﬁcantly from one Member State to another, a lack of coordinaƟon rules
could result in obstacles for those ciƟzens in exercising their fundamental right to free movement within the EU.
trESS: Could you brieﬂy explain which were the most important changes in this ﬁeld with the introducƟon of the new RegulaƟons on 1
May 2010?
MM: The main rules of the sickness chapter in the modernised RegulaƟons remain similar to those contained in the previous RegulaƟon, but
they were well reorganised and simpliﬁed. There is no longer a disƟncƟon between the diﬀerent categories of beneﬁciaries, but common
provisions of the chapter apply to all the concerned persons insured in the EU Member States and their family members, except for
pensioners and their family members for whom a separate system was maintained. Regarding the laƩer, the administraƟon of health care
for pensioners residing abroad was improved, which implied for instance a possibility to receive planned treatment in the competent
Member State and a change of the competent country issuing the European Health Insurance Card. Improvements were also introduced
regarding the reimbursement of health care provided abroad, notably by including in the text of the RegulaƟons the so called Vanbraekel
principle derived from the case law of the Court of JusƟce as well as clearer ﬁnancial rules for reimbursement between the Member States.
The modernised RegulaƟons also brought about horizontal changes which have had an impact on the sickness ﬁeld. Since the major aim of
the modernised RegulaƟons was to further facilitate the mobility of Europeans, more people can now beneﬁt from the coordinaƟon rules
including those relaƟng to health care. Another important horizontal change with a certain impact on the sickness area is the electronic
informaƟon network that is currently being developed, the ‘EESSI system’, which in the future will allow naƟonal insƟtuƟons to exchange
cross‐border social security related informaƟon by electronic means and thus improve access to social security beneﬁts for ciƟzens and
reduce the administraƟve burden at the naƟonal level.
trESS: What are, from your experience within the European Commission, the most recurring coordinaƟon problems in the ﬁeld of sickness
beneﬁts?
MM: The Commission receives a number of quesƟons from pensioners residing abroad. This might be for several reasons – ﬁrstly, this group
of people is probably the most concerned as regards their health care coverage and secondly, the speciﬁc coordinaƟon rules on health care
for pensioners seem to be quite complex. Also, because health care systems are diﬀerent in each Member State, the scope of beneﬁts and
the rules governing access to them might change while becoming a pensioner or while moving from one country to another. To avoid
misunderstandings and keep encouraging mobility, we put a lot of eﬀort into providing correct informaƟon to ciƟzens, including pensioners,
about their rights under the coordinaƟon rules. Soon we will add a video to the series of videos published on our website on rights of
pensioners who worked in several countries in Europe or who decide to move to another country upon reƟrement, through which we try to
explain the rules on social security coordinaƟon in a user‐friendly way.
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Inside the Commission: the state of aﬀairs in cross‐border health care
trESS: Since, as you say, the speciﬁc provisions of the RegulaƟon with regard to cross‐border health care for pensioners are rather
complicated, does the Commission strive for further simpliﬁcaƟon in this area?
MM: This system of provisions currently laid down in ArƟcles 23‐30 of the RegulaƟon is indeed quite complex, but that is because it takes
into account the diﬀerent scenarios pensioners might ﬁnd themselves in, intending to oﬀer the utmost rights to all mobile pensioners. The
provisions concerned were subject to an analysis a few years ago, which conﬁrmed the usefulness of the present system. As part of this
analysis, in 2009 trESS delivered a Think Tank report on health care for pensioners. This report recommended to retain the provisions, as
otherwise the exisƟng rights of pensioners would risk to be reduced. The report has also underlined once again the need for cooperaƟon
between the naƟonal insƟtuƟons and for eﬀecƟve informaƟon and assistance to mobile pensioners. Taking the results of this analysis into
account, the Commission does not intend to change these arƟcles on health care for pensioners in the near future. It is rather going to make
eﬀorts to beƩer inform the pensioners about their rights and to closely follow the implementaƟon of these provisions by the Member
States.
trESS: As most people know, the coordinaƟon of sickness beneﬁts is not restricted to the relevant provisions in RegulaƟon 883/2004.
Since the famous ECJ judgements in the cases Kohll and Decker, the landscape has totally changed for planned health care. Could you
enlighten the reader on what this has brought along for EU ciƟzens?
MM: Indeed these judgements have brought remarkable changes in addiƟon to the exisƟng arrangements under the RegulaƟon. On the one
hand, they have made it possible for paƟents seeking treatment abroad to get it without prior authorisaƟon and to claim reimbursement of
costs of this treatment from their home health care systems under the Treaty provisions on the free movement of services. On the other
hand, if doing so, paƟents would always have to pay the costs of the treatment upfront and would be reimbursed back home according to
the naƟonal rates there. This means that the amount of possible reimbursement might in some situaƟons be lower than the actual expenses
incurred.
trESS: The ‘paƟent mobility’ case law has only parƟally been integrated in the coordinaƟon RegulaƟons. The hard nucleus of this series of
judgements has been codiﬁed in a ‘PaƟent Mobility DirecƟve’, adopted in 2011 and to be transposed by the Member States by 25 October
2013. What is this codiﬁcaƟon about and what will be its consequence?
MM: The judgements of the Court on paƟent mobility, based on the free movement of services provision of the Treaty, were not applied in
the same way by all Member States, which led to inconsistent pracƟces. That's why the DirecƟve has codiﬁed these judgements into one
instrument and introduced a number of measures facilitaƟng their implementaƟon, amongst which the provisions on the social security
aspects. As a consequence, this codiﬁcaƟon has resulted in the existence of two EU legislaƟve instruments covering, to a certain extent, very
similar maƩers: one based on the free movement of persons and the other on free movement of services. The RegulaƟons on the one hand
and the coordinaƟon DirecƟve on the other, have to be regarded as two independent instruments and should apply within their own
designated scopes.
trESS: The adopƟon of the PaƟent Mobility DirecƟve has thus conﬁrmed the already exisƟng ‘two‐way’ system for cross‐border health
care. How does the RegulaƟon interrelate in concreto with this new DirecƟve and are there any conﬂict zones?
MM: The DirecƟve itself clariﬁes this relaƟonship. Its provisions specify that it shall apply without prejudice to the RegulaƟon. It also
safeguards that paƟents are not deprived of the more beneﬁcial rights guaranteed by the RegulaƟon when the condiƟons of this RegulaƟon
are met. This means that the coordinaƟon rules in place will conƟnue to apply, however paƟents, well informed about their rights, will be
oﬀered a possibility to request the applicaƟon of the DirecƟve. It should be noted however, that in some spheres the applicaƟon of either
one or another of these instruments might bring diﬀerent consequences for a paƟent, parƟcularly regarding the procedures and the
reimbursement rates of health care received by the paƟents abroad and yet more speciﬁcally, in case of persons residing outside their
competent Member State. The Commission is therefore assisƟng Member States in an adequate transposiƟon of the DirecƟve. In my view, it
is very important that all stakeholders also undertake the necessary eﬀorts to ensure appropriate informaƟon of paƟents so that they can
fully use their rights under both legal instruments.
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Inside the Commission: the state of aﬀairs in cross‐border health care
trESS: A pracƟcal example of the coordinaƟon of sickness beneﬁts that is visible to every ciƟzen is the European Health Insurance Card or
“EHIC”. Is this system running smoothly or are ciƟzens someƟmes sƟll confronted with problems at the naƟonal level, as reported aŌer
the introducƟon of the card? Where should people inform themselves about the issuing and the procedures of the EHIC?
MM: In general the EHIC system is well established and operates without major reported diﬃculƟes. Of course, from Ɵme to Ɵme, we
receive complaints, mostly about the EHIC not being accepted by a health care provider in a Member State. We also receive requests for
informaƟon on rights of the EHIC holders, especially if they are in less typical situaƟons, like for instance students or pregnant women. To
sƟll improve the correct funcƟoning of the system, it is constantly needed to inform the ciƟzens but also the naƟonal insƟtuƟons and the
health care providers about the possibiliƟes oﬀered by the card. This is primarily a duty of the Member States, but the Commission in
parallel makes eﬀorts to encourage the insured persons to make the best use of their EHIC.
Apart from the secƟon on the EHIC on our website, we have produced a video on the EHIC which was very well received by the public and
most recently, we have introduced a smartphone applicaƟon including extensive informaƟon on the EHIC and how to use it in each of the 31
countries where it is recognised. To obtain their EHIC, insured persons should turn to their local health insurance insƟtuƟon which will also
be the ﬁrst instance to inform them about their rights and applicable procedures. The card is always issued free of charge.
trESS: One ﬁnal quesƟon, Marzena. Next to the classical insurance systems for sickness beneﬁts, most Member States have introduced
schemes which are speciﬁcally oriented towards the needs of dependent people who need help to cope with daily life tasks. This is beƩer
known as ‘long‐term care’. Such beneﬁts are currently coordinated under the chapter for classical sickness beneﬁts. As the trESS Think
Tank report of 2011 already pinpointed, this results in several implementaƟon problems. What will the near future bring in this area?
MM: Long‐term care is a maƩer oŌen discussed at the moment as its importance in the legislaƟon of the Member States is constantly
increasing. Over the last decades, Member States have started to develop various types of beneﬁts for persons in need of care and this trend
will conƟnue, especially when looking at the ongoing demographic and socio‐economic changes in European socieƟes. Since the EU
legislator has not yet created a speciﬁc coordinaƟon regime for these beneﬁts, based on the case law of the Court of JusƟce, the long‐term
care beneﬁts in cash should be coordinated under the Sickness Chapter. As the trESS Think Tank indeed pointed out in its 2011 report, we
can see that the diversity of the long‐term care beneﬁts is by far larger than in the case of classical sickness beneﬁts. At naƟonal level, these
beneﬁts are someƟmes considered as sickness, family, old‐age or non‐contributory beneﬁts or even as social assistance. We see that some
Member States tend to apply the EU coordinaƟon rules for diﬀerent social security branches (family beneﬁts chapter, sickness beneﬁts
chapter, old‐age beneﬁts chapter) to these beneﬁts, depending on their own naƟonal classiﬁcaƟon. This creates problems in the
implementaƟon of EU rules.
Being aware of these challenges, the Commission considers it of the utmost importance to reﬂect on the possible opƟons for the EU
coordinaƟon framework for long‐term care beneﬁts. The trESS Think Tank report of 2011 certainly contributed to this reﬂecƟon. Currently,
we are about to launch a public quesƟonnaire on the maƩer which is part of a wider process of an Impact Assessment work that started
earlier this year and that is due to be ﬁnalised by the end of 2013. As a result, the Commission intends to present a proposal on how these
beneﬁts could be best coordinated at the EU level and potenƟally included in the future revision of the RegulaƟon. The subject is thus highly
probable to be on our agenda in the years to come.
trESS: We are looking forward to that. Thank you very much!
MM: Thank you!
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News from the Commission > 2nd Social Security CoordinaƟon CommunicaƟon
Network Workshop: beƩer synergies between naƟonal and EU informaƟon
The social security coordinaƟon communicaƟon network brings together communicaƟon and
social security experts from naƟonal ministries and insƟtuƟons and the European Commission.
AŌer a ﬁrst fruiƞul workshop in May 2012, this second workshop focuses on how to beƩer
coordinate informaƟon provided at the EU and naƟonal level; in parƟcular it addresses the
provision of informaƟon on naƟonal social security rules for mobile ciƟzens. The objecƟve is to
put forward proposals on how to improve the exisƟng guides on naƟonal systems and their
accessibility to the advantage of all users. The workshop is also a plaƞorm for parƟcipants to
present recent developments in their communicaƟon acƟviƟes.

News from the Commission > Your pension rights if you have lived or worked in
more than one EU country
The EC wants to draw your aƩenƟon to its leaﬂet on pension rights. Which country will pay your
pension? How will it be calculated? Find out about your pension rights if you have worked in
more than one country of the European Union, Iceland, Liechtenstein, Norway and Switzerland.
This leaﬂet is available in printed format in all EU oﬃcial languages.

News from the Commission > Conference on the European Quality Framework for
Long Term Care
On 14 November 2012, AGE Plaƞorm Europe will be hosƟng a conference at the European
Parliament in Brussels to present the European Quality Framework for Long‐Term Care, Principles
and guidelines for the well‐being and dignity of older people in need of care and assistance,
developed by the Well‐being and Dignity of Older people (WeDO) partnership.
WeDO is a European project (2010‐2012) co‐ﬁnanced by the European Commission, Directorate
General for Employment and Social aﬀairs involving 18 partners from 12 countries. It is
coordinated by both AGE Plaƞorm Europe and the European AssociaƟon for Directors and
Providers of Long‐Term Care Services for the Elderly (EDE). Its objecƟve is to develop a lasƟng and
growing partnership of public authoriƟes, organisaƟons and service providers at all levels
interested to promote the well‐being and dignity of vulnerable and disabled older people, and to
prevent elderly abuse through the promoƟon of quality long‐term care.
The European Quality Framework for Long Term Care conference will be hosted and chaired by Heinz K. Becker, Member the European
Parliament and Co‐chair of the Intergroup on Ageing and IntergeneraƟonal Solidarity. The WeDO Principles and guidelines for the well‐being
and dignity of older people in need of care and assistance will be discussed with representaƟves of the European commission, the European
Parliament, the Council, care homes, older people's organisaƟons, carer's organisaƟons, service providers, researchers, and policy makers at
naƟonal level.
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News from the Commission > European Social Network seminar: Retaining and
regaining independence and inclusion in later life ‐ the role of social services
The European Social Network (ESN) will celebrate an Autumn Seminar enƟtled “Retaining and
regaining independence and inclusion in later life: the role of social services” on October 24‐25 in
StuƩgart (Germany). With this seminar, ESN members want to look at prevenƟon and
rehabilitaƟon, and ask how to prevent loss of independence and social/family links among older
people – and how to support older people to regain independence and social/family links as
quickly as possible (e.g. following illness, health problems or bereavement).
The seminar will be organised around four main sessions, where EU and internaƟonal policy
iniƟaƟves focused on older people will be presented, as well as several European good pracƟce
cases:
• PrevenƟon & rehabilitaƟon in the context of long‐term care in Europe
• PrevenƟon through non‐formal care and support
• Designing social and health services for prevenƟon & rehabilitaƟon
• Retaining and regaining independence and inclusion in later life
The event will conclude with a panel debate with representaƟves from AGE Plaƞorm Europe, Eurocarers, DART project, European
Commission DG Health and Consumers and ESN.

News from the Commission > ThemaƟc seminar of the Network on free
movement of workers: EU migrants in Italy and their fundamental rights
The aim of this seminar is to understand whether the fundamental rights of free movement and
ciƟzenship are properly implemented and whether EU naƟonals receive the treatment they are
enƟtled to by the Treaty of Lisbon and the Charter of Fundamental Rights of the European Union.
Even though EU and non‐EU naƟonals come within the scope of diﬀerent sets of rules, it is worthy
to inquire how EU naƟonals are treated in day‐to‐day life in Italy.
Italy has become a receiving country of immigrants: the number of foreigners coming to Italy has
grown steadily reaching 4,500,000 in 2011, while only 350,000 in 1991. For a long Ɵme, non‐EU
foreigners greatly outnumbered EU naƟonals. Non‐Italian simply meant non‐EU foreigner. But
since the last enlargement, things have changed and nowadays one non‐Italian out of four is an EU
naƟonal. Therefore, Italy has become aware of EU naƟonals and workers, who since then were not a source of concern for Italian authoriƟes.
See www.ec.europa.eu/social
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News from the ECJ > (Case C‐137/11) Partena ASBL v Les Tartes de Chaumont‐
Gistoux SA
This reference has been made in proceedings between Partena, the social insurance oﬃce for self‐employed persons in Belgium, and Les
Tartes de Chaumont‐Gistoux, concerning the recovery by Partena from that company of social security contribuƟons and surcharges. It
relates directly to Belgian social security legislaƟon holding an irrebuƩable presumpƟon of self‐employed acƟviƟes in Belgium in respect of
persons managing from abroad companies whose registered oﬃce is in Belgium, with the result that, irrespecƟve of whether such acƟvity is
actually pursued, those persons are covered by the social security scheme for self‐employed persons in Belgium.
Les Tartes de Chaumont‐Gistoux has its registered oﬃce is in Belgium and is a company subject to Belgian corporaƟon tax. Mr. Rombouts
owned half of the company’s capital and was appointed as a director. Mr Rombouts was resident in Portugal. He has been employed there,
or has been in receipt of unemployment beneﬁt there. AŌerwards, he has been self‐employed in Portugal. Partena served on Mr Rombouts
and on Les Tartes de Chaumont‐Gistoux an order requiring payment of EUR 125 696.50 corresponding to contribuƟons and surcharges owed
by Mr Rombouts. Les Tartes de Chaumont‐Gistoux disputed all claims that Mr Rombouts was subject to the social security scheme for
self‐employed persons in Belgium. It claimed that the applicaƟon of Belgian legislaƟon, is contrary to EU law, in parƟcular ArƟcle 18 EC.
In those circumstances the Higher Labour Court of Brussels decided to stay proceedings and to ask the ECJ whether EU law, in parƟcular
ArƟcles 13(2)(b) and 14c(b) of RegulaƟon 1408/71 and its Annex VII, precludes naƟonal legislaƟon which allows a Member State to presume
irrebuƩably that management from another Member State of a company subject to tax in the ﬁrst Member State has taken place in that
ﬁrst Member State.
In that regard, the ECJ reiterated that the objecƟve of the provisions of Title II of RegulaƟon 1408/71, which determine the legislaƟon
applicable to workers moving within the European Union, is to ensure that the persons concerned are, in principle, subject to the social
security scheme of only one Member State in order to prevent more than one system of naƟonal legislaƟon from being applicable and to
avoid the complicaƟons which may result from that situaƟon.
According to the tenth recital in the preamble of RegulaƟon 1408/71, the appropriate criterion for determining the legislaƟon applicable is,
as a general rule, the locaƟon where the employed or self‐employed acƟvity takes place. The concepts of ‘employed’ and ‘self‐employed’
acƟvity refer to acƟviƟes which are regarded as such for the purposes of the social security legislaƟon of the Member State in whose
territory those acƟviƟes are pursued. Accordingly, for the purposes of ArƟcle 13 et seq. of RegulaƟon 1408/71, the determining of the
locaƟon of the person’s professional acƟvity precedes qualifying that acƟvity as an employed or a self‐employed acƟvity.
Unlike the concepts of ‘employed’ and ‘self‐employed’ acƟvity, the concept of the ‘locaƟon’ of an acƟvity must be considered to be a maƩer,
not for the legislaƟon of the Member States, but for EU law and, consequently, for interpretaƟon by the Court. In that regard, the concept of
the ‘locaƟon’ of an acƟvity must be understood, in accordance with the primary meaning of the words used, as referring to the place where,
in pracƟcal terms, the person concerned carries out the acƟons connected with that acƟvity.
By irrebuƩably presuming that persons designated as agents of a company or associaƟon which is liable to pay Belgian corporaƟon tax or
the Belgian tax on non‐residents pursue in Belgium a professional acƟvity as self‐employed persons, the Belgian provisions are thus liable to
lead to a deﬁniƟon of the locaƟon of an acƟvity which does not correspond to the abovemenƟoned deﬁniƟon and are thus liable to be
contrary to EU law.
It is true that the presumpƟon may prevent social security fraud consisƟng of eluding the otherwise obligatory social security scheme for
self‐employed persons by arƟﬁcially relocaƟng the acƟvity of agents of companies established in Belgium. However, by making that
presumpƟon an irrebuƩable one, the naƟonal legislaƟon at issue goes further than is strictly necessary for aƩaining that legiƟmate objecƟve
of combaƟng fraud since it thereby acts as a general impediment to those persons’ ability to prove, before the naƟonal court, that the
locaƟon of their acƟvity is actually in another Member State where they carry out, in fact, the acƟons connected with that acƟvity.
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News from the ECJ > (Case C‐115/11) Format Urzadzenia v ZUS I Oddzial w
Warszawie
The reference has been made in proceedings between Format and one of its employees, Mr Kita, on the one hand, and the Polish Social
Security InsƟtuƟon ZUS, on the other, concerning the determinaƟon of the legislaƟon applicable to Mr Kita under RegulaƟon 1408/71.
Format employed staﬀ recruited in Poland, but posted them to building projects under way in the various Member States, depending upon
the requirements of the company and the nature of the work to be carried out. Mr Kita’s place of ‘residence’, within the meaning of ArƟcle
1(h) of RegulaƟon 1408/71, was and remained in Poland. On three occasions, Mr Kita was employed full‐Ɵme by Format on the basis of
ﬁxed‐term contracts of employment. Each contract deﬁned the place of employment as being ‘operaƟons and building sites in Poland and
within the territory of the European Union (Ireland, France, Great Britain, Germany, Finland), as instructed by the employer’. However, under
the ﬁrst two contracts, Mr Kita worked solely in France and under the third in Finland. AŌer having issued an E101 in applicaƟon of ArƟcle
14(2)(b) of RegulaƟon 1408/71, the ZUS later refused to issue an E 101 cerƟﬁcate regarding the legislaƟon applicable conﬁrming that Mr
Kita came within the Polish social security regime, mainly holding Mr Kita could not be considered as ‘a person normally employed in the
territory of two or more Member States’.
Confronted with this contested decision, the referring Polish Court decided to stay the proceedings and asked the ECJ whether ArƟcle
14(2)(b) of RegulaƟon No 1408/71 must be interpreted as meaning that, in circumstances such as those at issue in the main proceedings, a
person who, under successive employment contracts staƟng the place of employment to be the territory of several Member States, in fact
works during the term of each of those contracts only on the territory of one of those States at a Ɵme, can fall within the concept of ‘a
person normally employed in the territory of two or more Member States’, within the meaning of that provision, and if, in the event of that
quesƟon being answered in the aﬃrmaƟve, the situaƟon of such a person falls within ArƟcle 14 (2)(b)(i) or (ii).
Also in this case, the ECJ repeated that the provisions of Title II of RegulaƟon 1408/71, which includes ArƟcle 14(2), consƟtute a complete
and uniform system of conﬂict rules the aim of which is to ensure that workers moving within the European Union are subject to the social
security scheme of only one Member State. In order to achieve that aim, ArƟcle 13(2)(a) of RegulaƟon 1408/71 lays down the principle that
an employed person is to be subject, with regard to social security maƩers, to the legislaƟon of the Member State in which he works.
Following the Commission’s point on this issue, the Court held that, in any event, to fall within ArƟcle 14(2) of RegulaƟon 1408/71, a person
must ‘normally’ be employed in the territory of two or more Member States. It follows that, if employment in the territory of a single
Member State consƟtutes the normal arrangement for the person concerned, such employment cannot fall within the scope of ArƟcle 14(2).
In those circumstances, it is necessary to take account of the existence of a divergence between, on one hand, the employment contracts
and the places of employment which they sƟpulate – on the basis of which Format requested an E 101 cerƟﬁcate to be issued – and, on the
other, the way in which the obligaƟons were performed in pracƟce under those contracts.
In that regard, the Court added some instrucƟons for the assessment performed by the insƟtuƟons. It is necessary to have regard, in
parƟcular, to the nature of the work as deﬁned in the contractual documents, in order to determine whether the foreseeable acƟviƟes
amount to employed acƟviƟes covering, on more than a merely once‐oﬀ basis, the territory of several Member States, provided, however,
that the terms of those documents are consistent with the foreseeable acƟviƟes concerned at the Ɵme of the request for the E 101
cerƟﬁcate, or, as the case may be, with the actual work performed before or aŌer such a request.
When assessing the facts with a view to determining the social security legislaƟon applicable for the purposes of issuing an E 101 cerƟﬁcate,
the insƟtuƟon concerned may where appropriate take account not only of the wording of contractual documents, but also of factors such as
the way in which employment contracts between the employer and the worker concerned had previously been implemented in pracƟce, the
circumstances surrounding the conclusion of those contracts and, more generally, the characterisƟcs and condiƟons of the work performed
by the company concerned, in so far as those factors may throw light on the actual nature of the work in quesƟon.
Mr Kita performed work conƟnuously for several months or more than 10 months in the territory of a single Member State, namely, France.
Moreover, under the next employment contract, Mr Kita worked in Finland only. It is apparent that, under each of the three contracts, when
the work was ﬁnished, Mr Kita obtained unpaid leave and that, by agreement of the parƟes, the contract concerned was then terminated
early.
In such circumstances, it cannot validly be maintained that an employed person in a situaƟon such as Mr Kita’s can fall within the concept of
‘a person normally employed in the territory of two or more Member States’ within the meaning of ArƟcle 14(2) of RegulaƟon 1408/71. On
the other hand, in such circumstances, the principle set out in ArƟcle 13(2)(a) of RegulaƟon 1408/71 could apply, as well as, where
necessary, during the periods of interrupƟon between the employment contracts, the principle set out in ArƟcle 13(2)(f).
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News from the Council and the European Parliament > PoliƟcal agreement on the
coordinaƟon of social security systems with Albania, Montenegro, San Marino
and Turkey
The Council reached a poliƟcal agreement on the posiƟon to be taken by the EU on provisions for the coordinaƟon of social security systems
provided for by the associaƟon agreements or similar agreements between the EU and Albania, Montenegro, San Marino and Turkey. These
provisions, which are to be adopted by the joint associaƟon bodies (AssociaƟon Council, StabilisaƟon and AssociaƟon Council or
CooperaƟon CommiƩee) with the four third countries, will give eﬀect to the principles of limited coordinaƟon of social security systems
contained in the agreements. The aim is to ensure that workers from the partner countries can receive certain social security beneﬁts
granted under the legislaƟon of the Member State where they are working or have worked. By way of reciprocity, this also applies to EU
naƟonals working in those countries.
In response to the misgivings of a number of Member States about the legal basis proposed for the decision regarding Turkey, the Council
issued a statement making it clear that no ﬁnal decision can be adopted by the EU‐Turkey AssociaƟon Council unƟl the European Court of
JusƟce has given its rulings in two cases concerning the same legal basis for similar decisions in the framework of the agreements with other
third countries. Ireland and the United Kingdom made a statement on this issue, poinƟng out that in their opinion the legal basis chosen for
Turkey only applies to workers of the Member States. Moreover, Bulgaria, while supporƟng the poliƟcal agreement, expressed its doubts
about the clause on aggregaƟon of insurance periods concerning Turkey and made a statement on this issue. Malta abstained, indicaƟng in a
statement that it has concerns about the equal treatment clause with regard to Albania and Montenegro.
By adopƟng its posiƟon, the EU seeks to agree with the partner countries in parƟcular on the export of certain speciﬁc beneﬁts to the four
partner countries as well as the granƟng of equal treatment to third country workers legally employed in the EU and to their family
members legally residing with them in the EU. Reciprocal rights will apply to EU workers legally employed in one of the partner countries
and to their family members.
These are issues not dealt with by regulaƟon 1231/2010, which extended the EU legislaƟon on the coordinaƟon of social security systems
within the EU to naƟonals of third countries who were not already covered by the relevant EU provisions solely on the grounds of their
naƟonality. The 2010 regulaƟon includes the principle of aggregaƟon of insurance periods acquired by third country workers in the various
Member States regarding enƟtlement to certain beneﬁts, as set out in the agreements. A ﬁrst package of decisions with almost idenƟcal
provisions, concerning six other third countries (Algeria, CroaƟa, Israel, the Former Yugoslav Republic of Macedonia, Morocco and Tunisia),
was adopted by the Council in October 2010.

News from the Council and the European Parliament > RecommendaƟon of the
AdministraƟve Commission on organ donaƟon published
RecommendaƟon S1 of 15 March 2012 concerning ﬁnancial aspects of cross‐border living organ donaƟons has been published in the Oﬃcial
Journal of the European Union.
In this document, the AdministraƟve Commission recommends the competent authoriƟes of an organ recipient, when they prepare or
authorise the living organ donaƟon with an organ coming from a living donor insured in another Member State, to consider the access of the
living donor to the health care system for problems related to the procedure of donaƟon. The competent authoriƟes of an organ recipient
shall ﬁnd a humanitarian soluƟon and reimburse the beneﬁts in kind necessitated by cross‐border living donaƟon for the donor, if the
legislaƟon covering the donor does not provide enƟtlement to sickness beneﬁts in kind for the donor. Finally, it recommends that the
competent authority of the donor shall provide sickness cash beneﬁts in accordance with the legislaƟon it applies, regardless in which
Member State the organ donaƟon took place or who the organ recipient was. Possible loss of income by the donor linked to the donaƟon
should be treated like any other incapacity for work by the donor's applicable legislaƟon as there is no reason to treat the incapacity for
work related to the organ donaƟon diﬀerently from other incapaciƟes based on medical grounds.
See www.consilium.europa.eu
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